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To: The Commission

Joint Petition for Reconsideration

InterMedia Partiers ("InterMedia"! and Armstrong Utilities,
Inc. dba Armstrong Cible Services ("Armstrong"), through counsel,
and pursuant to Section 1.106 of the Commission’s Ruleg, hereby
submit a Joint Petit ion for Reconsideration regarding the above-
captioned proceedinc.? InterMedia operates cable systems
primarily in the Sottheastern region of the country, including
Tennessee, Georgla, North Carolina and South Carolina.
InterMedia serves ajproximately 750,000 subscribers. Armstrong
is a closely-held, amily-owned business that has operated cable

television systems ‘'ince 1960. Currently, Armstrong serves

approximately 192,00 subscribers in 209 cable television

1" Order on Reconsideration of the First Report and Order and
Further Notice of Proposed Rulemaking, MM Docket 92-266 and MM
Docket No. CS 96-6(. FCC 96-122, Released March 29, 1996 ("Order"
and "FNPRM") .

(5./15/96
RHDC : ABRET'T

17739-1



franchise areas locat:d in Pennsylvania, Ohio, West Virginia,
Maryland, and Kentuck,/. Armstrong’s cable subscribers receive
between 36 and 42 chaainels of programming delivered via state-of-
the-art technology wltich, for the most part, Armstrong has
internally financed, constructed, and continually upgraded over a
period of thirty vyea:rs.

The modificatiors of the FPCC’s leased access rules set forth
in the Qrder will di:ectly affect the financial and business
operations of InterMedia and Armstrong. For these reasons,
InterMedia and Armst ong respectfully request that the FCC

reconsider the follo/ing aspects of its QOrder: (1) the Commission

should not impose a iandatory time period of seven business days
to respond to reques: s for information from leased access
programmers, and (2) cable operators should be allowed to ask

fundamental questiors to better respond to the programmer’'s

requests.
I. A Seven Business Day Response Time Would Cause
Undue Hardship to Cable Operators.
In the Order, ®he Commission modifies Section 76.970(e) of

its rules to requir+ an operator to respond to a prospective
leased access progr. mmer within seven business days of a request
and provide the fol owing information: (a) a complete schedule of
the operator’s full and part time leased access rates; (b) how
much of its set-asile capacity is available; (c¢) rates associated
with technical and studio costs; and (d) if specifically

requested, a sample leased access contract. QOrder at { a0.



In setting this -imetable, the FCC concludes: "operators
should have this infcrmation readily available and therefore
providing it to prosrective programmers within seven business
days will impose no Fardship on operators." Id. This is simply
not the case. The fect is, at present, cable operators do not
get many leased access inquiries, and operators therefore have
not prepared this kird of information in advance.? For a small
operator in particul:r, collecting and preparing this kind of
information is time ' onsuming, and demands a considerable amount
of the cable operato 's resources.

Furthermore, ev:n 1f some of the information has been
prepared for another potential programmer, that information, in
all likelihood, migh not be applicable from one programmer to
another.

Seven business lays is simply not enough time to respond to
these types of requests. In many instances, a reguest will
demand much more inf»rmation than the items listed by the FCC.
Supplying only the ii1formation listed by the Commission in seven
days and other infornation later is wasteful. The existing
system, which permits operators and programmers to work together
to determine what irformation is needed, without being subject to
arbitrary deadlines, is a reasonable approach that should be
retained. In the alternative, if the FCC determines that a

response deadline is necessary, the FCC should give cable

2 Many inguiries d not, on their face, make it clear what type
of service or progyr:mming it plans to cablecast, the time period
sought, or even on hat systems it seeks access.
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operators at least tanirty days in which to provide the required
information. Further, it is unclear from the Qrder whether a
cable operator that is only able to provide some, but not all, of
the programmer’s recuested information would still be subject to

forfeitures. See, (rder at § 40. Seven business days is simply

not sufficient time

Furthermore, it is also common practice for a prospective
leased access progri:mmer to call the cable operator’s advertising
department to reque:st leased access information. Because the
advertising department is not involved in preparing any of this
information, the incuiry must be routed to the correct
department, and onl- then, can the cable company begin preparing
the information. M reover, the Order states that a reguest can
be made by any reas nable means, including by mail. Id. It
appears from the Oxr:iler that the time clock may start running when
the request is mail - d. Consequently, the seven business day
response time would create unreasonable burdens on InterMedia and
Armstrong’s time an { resources. Even if InterMedia and Armstrong
were making a good ‘aith attempt to gather the requested
information, it is 10t possible to compile and prepare this
amount of informati m within seven business days. InterMedia and

Armstrong submit thkit if the FCC imposes a response deadline, a

thirty-day requirem:>nt would be more reasonable.



II. When Information is Requested by Leased Access
Programmers, Cable Operators Should Be Allowed to
Agk For Fundamental Information.

Related to the first issue, the FCC’s QOrder also states that
operators may not as< the prospective programmers to provide any
information before sipplying them with the required information.
Order at ¥ 40. This requirement is counterproductive. With some
basic information, tie cable operator would be better able to
assist the programme - with its inquiries. For instance, if the
cable operator knew »n which tier the programmer planned to
operate, or which system it planned to request a leased access
channel from, it cou d provide that specific information.
Otherwise, the cable operator might be compiling and preparing
useless, unnecessary information.

Negotiations be ween the operators and programmers would be
furthered if informa ion were exchanged between the parties. For
instance, Section 61 (j) (1) of the Communications Act of 1934, as
amended,?’ requires cible operators, in order to limit
children’s access to indecent programming, if such programming is
carried, to place al such programs on a single channel and
requires cable opera ors to block such channels unless otherwise
requested by a subsc iber. 47 U.S.C. 532(j) (1). Further, the

statutory provision equires programmers to inform cable

4 This statutory provision has been stayed pending review by

the Supreme Court. A liance for Community Media v. F.C.C., 56
F.3d 105 (D.C. Cir. 998), cert. granted sub nom. Denver Area
Educational Telecommi.nications Consortium, Inc. v. F.C.C., 116 S.
Ct. 471 (1995).




operators if the projosed programming would be considered
indecent. 47 U.S.C. § 532(j) (1) (C). In order to maintain
consistent regulaticis, programmers should be required to inform
the operator of this type of information when requesting
information. Moreovzr, cable operators should have this
information upfront, in order to accommodate such a request.

The FCC notes that these requirements stem from programmers’
complaints alleging noncompliance with requests. Order at § 4o0.
Though InterMedia ard Armstrong recognize this may be an issue,
the FCC’'s solution, to forbid cable operators from asking any
guestions of the recuesting parties and imposing a seven business
day response requirement, do not appear to resolve that problem.
It may be more prodictive for the FCC to require the parties to
act in good faith. The Commission has the power to sanction

those who act in bac faith.



Conclusion

For the reasons set forth herein, InterMedia and Armstrong
respectfully request that the FCC reconsider its decision in its

Qrder, with respect to these matters.

Respectfully submitted,

INTERMEDIA PARTNERS AND

ARMSTRONG UTILITIES, INC.
dba ARMSTRONG CABLE SERVICES

~
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Stephen R. Ross

Amy Brett

Its Attorneys

ROSS & HARDIES

888 1l6th Street, N.W.
Suite 400

Washington, D.C. 20026
(202) 296-8600

May 15, 1995
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